No.

SUSAN CHANG, as Next Friend
of ALISON CHANG, a Minor, AND
JUSTIN HO-WEE WONG

IN THE DISTRICT COURT

Plaintiffs,

V- DALLAS COUNTY, TEXAS

VIRGIN MOBILE USA, LLC,

VIRGIN MOBILE PTY LTD., AND

CREATIVE COMMONS CORPORATION
Defendants.
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JUDICIAL DISTRICT

PLAINTIFFS’ ORIGINAL PETITION

Susan Chang, as parent and next friend of Alison Chang, and Justin Ho-Wee Wong
(“Justin Wong”) file their Original Petition, complaining of Defendants, Virgin Mobile USA,
LLC, Virgin Mobile Pty Ltd (“Virgin Mobile”), and Creative Commons Corporation respectfully

showing the Court as follows:

DISCOVERY PLAN

Plaintiffs intend to conduct discovery in this case under Level 2 pursuant to Rule 190.2 of

the Texas Rules of Civil Procedure.
PARTIES

1. Plaintiff, Susan Chang, an individual residing in Dallas, Texas, brings this action

as parent and next friend of Alison Chang, a minor, who resides in Dallas, Texas.

2. Plaintiff, Justin Ho-Wee Wong, is an individual residing in Dallas, Texas.
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3. Virgin Mobile USA, LLC is a Delaware corporation with its principal place of
business in Warren, New Jersey. It may be served with process through its registered agent, CT

Corporation Systems, 350 N. St. Paul Street, Dallas, Texas 75201.

4. Virgin Mobile Pty Ltd. is an Australian company with its principal office in
Sydney, New South Wales, Australia. As this lawsuit arises from Defendant’s business in Texas,
and it neither designated nor maintains a registered agent for service of process in Texas, it is
deemed to have appointed the Secretary of State as its agent. The Secretary of State, after
recelving service of process through mail or otherwise, may forward a copy of the citation and
petition to Defendant’s Secretary, Paul Gerard O’Brien at Defendant’s home office, Level 29
Optus Centre, 101-103 Miller Street, North Sydney, NSW 2060.

5. Creative Commons Corporation is a Massachusetts Nonprofit Corporation with its
principle office in Cambridge, Massachusetts. As this lawsuit arises from Defendant’s business
in Texas, and it neither designated nor maintains a registered agent for service of process in
Texas, it is deemed to have appointed the Secretary of State as its agent. The Secretary of State,
after receiving service of process through mail or otherwise, may forward a copy of the citation

and petition to Defendant’s registered agent, Lawrence Lessig, at 171 Second Street, Suite 300,

San Francisco, CA 94105.
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JURISDICTION

6. Personal jurisdiction is proper because the photograph serving as the basis of this
suit depicts a Texas resident and was created in and licensed to Defendants in Texas.
7. Subject matter jurisdiction is proper because the amount in controversy exceeds
the minimum jurisdictional limits of this Court.
YVENUE
8. Dallas County is the proper venue because Virgin Mobile agreed to perform the
contractual obligations that make the basis of this suit in Dallas County and because it is where a

substantial part of the events and omissions giving rise to Plaintiffs’ claims occurred. TEX. CIv.

PrRAC. & REM. CODE § 15.035.
FACTS

9. This cases arises from Virgin Mobile’s unauthorized and exploitative use of
Alison’s Chang’s image in an advertising campaign launched in June 2007 to promote free text
messaging and other mobile services.

10.  The campaign, titled “Are You With Us or What,” features a collection of over
one-hundred images downloaded from Yahoo’s photo-sharing website, Flickr. The photos are
displayed on billboards, newspaper ads, and Virgin’s website, accompanied by trenchant, and
often disparaging, slogans that expand upon the underlying image—e.g., the caption “Monks are
Boring” is superimposed over a group of monks, and “People who talk in lifts have bad breath”

appears above an image of six adults in an elevator.
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11.  What distinguishes this campaign from most if not all others, however, is the fact
that the images are being used under the Creative Commons “Attribution” licenses without the
knowledge or consent of the persons depicted in the photos. The license was designed to provide
a less restrictive alternative to the full copyright protections that immediately attach to an
“original work of authorship”—e.g., a photograph—by enabling the creator to authorize uses that
would otherwise violate a standard copyright.

12. It does not, however, eviscerate or supplant a person’s independent right of
privacy. The license dictates the manner in which third parties may use the protected work,
while privacy rights protect the images and likenesses of the people depicted in the work (i.e.,
the subject of a photograph).

13.  Alison Chang is a sixteen year old high school student who, like many other
Flickr users, recently discovered that Virgin Mobile has been using an image of her obtained
from a photograph posted on Flickr to promote free text messaging on a billboard in Australia.
Superimposed over an image of Alison holding a peace sign is the slogan “Dump Your Pen
Friend.” A photograph of the billboard is attached hereto as Exhibit “A.” The photograph was
taken on April 21, 2007 by Alison’s youth counselor, Justin Wong, who, using a creative
commons attribution license, published the photo on his Flickr page that same day. Several
weeks later, Alison received an email from one of her friends with an image of the billboard

attached.

14. The photograph immediately incited the interest of news stations, legal
commentators, and website bloggers across the world—primarily because Alison is the only

minor depicted in the campaign. And in a matter of months, Alison was transformed from a
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normal high school student to the “dump your pen friend girl” whose name generates over a
hundred responsive links on Google. Although Alison, like most teenage girls her age, tried at
all costs to avoid humiliating and embarrassing situations, because of Virgin Mobile’s
opportunistic conduct, she now faces them every day.

15. Virgin Mobile continues, nonetheless, to defend its unauthorized use of the
images by offering mere subterfuge and pretext: “[fleaturing Flickr imagery in our
communications is part of our ongoing commitment to champion the spontaneous and genuine
nature of the photographs of Flickr. We see Flickr as a vibrant, contemporary, online community
and resource and that the spirit of the creative commons agreement matches Virgin’s philosophy,
as well as the inclusive nature of our “Are you with us or what?”” campaign.”

Countl
INVASION OF PRIVACY

16.  All preceding paragraphs are incorporated as if set forth fully herein.

17.  Virgin Mobile willfully misappropriated Alison’s name and likeness without her
consent by using a photograph of her holding a peace sign in connection with its “Are you with
us or what” campaign. In using this photograph, Virgin Mobile implicitly represented to the
public that Alison consented to the use of her likeness to endorse Virgin Mobile’s products,
when, in fact, she had no knowledge that her image was being used.

18. Virgin Mobile intentionally misappropriated Alison’s likeness and image for its
own use and benefit. More specifically, Alison’s image enhanced the advertising campaign
because she possesses certain immutable characteristics—such as her age and appearance—that

appeal to and attract Virgin Mobile’s target demographic.
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19. As a direct and proximate result of Virgin Mobile’s opportunistic and
unauthorized misappropriation of Alison’s photograph, she has permanently lost the exclusive
right of control over her image and likeness. Virgin Mobile’s actions have also caused her to
experience and suffer humiliation, severe embarrassment, frustration, grief, and general mental
anguish damages, all of which, in reasonable probability, will subsist in the future. Furthermore,
Alison has sustained damage and injury to her reputation and good name in the community,
which exposes her to contempt and ridicule among her peers, neighbors, relatives and friends,
and impairs, among other things, her ability to gain acceptance to universities of her choice.

20.  Moreover, Virgin Mobile has been unjustly enriched by Alison, as her image and
likeness promoted and enhanced Virgin Mobile’s business activities, including its “Are you with
us or what” campaign, by appealing to its target demographic, entitling her to recover the amount
by which Virgin Mobile has been unjustly enriched.

21.  As Virgin Mobile intentionally and maliciously violated Alison’s right of privacy
through misappropriating her image and likeness without the necessary consent, she seeks
exemplary damages in a sum within the jurisdictional limits of this Court.

Count I
LIBEL PER SE

22, All preceding paragraphs are incorporated as if set forth fully herein.

23.  The publication of Alison’s image along with the caption “Dump your
pen friend” is libelous, injuring Alison’s reputation and, thereby, subjecting her to public
contempt, embarrassment, humiliation, and disgrace.

24, Virgin Mobile’s defamation of Alison through this graphic and insulting form was

so obviously hurtful on its face that it constitutes libel per se and could reasonably be calculated
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to cause injury to her reputation and good name, for which she seeks actual damages within the
jurisdictional limits of this Court.

25. In publishing her photograph under the caption “Dump your pen friend,” Virgin
Mobile acted with malice, intending to subject Alison to public humiliation, disgrace and
embarrassment. As a result of Virgin Mobile’s false and libelous statements, Alison is also
entitled to exemplary damages pursuant to Tex. Civ. Prac. & Rem. Code §41.001(7) and
§41.003(a)(2).

CounTt HI
LIBEL PER QUAD

26.  All preceding paragraphs are incorporated as if set forth fully herein.

27. Virgin Mobile further defamed Alison by encouraging, through innuendo, those
who viewed the campaign to end their friendship with anyone that bears a resemblance to Alison.
The statement “Dump your pen friend,” is particularly harmful given that Alison is a sixteen year
old high school student, who is highly influenced by and susceptible to peer ridicule and opinion.

28.  Virgin Mobile acted with malice in publishing Alison’s photograph and, as a
result, caused her to experience public humiliation, embarrassment and damage to her reputation
and good name in the community.

CounT IV
BREACH OF CONTRACT

29.  All preceding paragraphs are incorporated as if set forth fully herein.

30.  Justin Wong entered into a valid and enforceable license contract with Virgin
Mobile when the latter downloaded the photograph of Alison Chang from Flickr. The
contractual license agreement is entitled “Creative Commons Attribution 2.0.” A copy of the

license is attached hereto as Exhibit “B.” Because Justin Wong entered into a valid and
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enforceable contract with Virgin Mobile, he has standing to bring this breach of contract action
against Virgin Mobile.

31. Under the express terms of the license contract, Virgin Mobile was obligated,
inter alia, to attribute Justin Wong as the photographer of the picture. Virgin Mobile failed to
comply with this obligation, thereby breaching the terms of the contract.

32. Section 7(a) of the contract specifically states that “[t]his License and the rights
granted hereunder will terminate automatically upon any breach by You of the terms of this
License.” It therefore follows that when Virgin Mobile breached the contract by posting the
photograph of Alison Chang without properly attributing the photographer and licensor, Justin
Wong, the contract terminated, which thereby abrogated any rights that were otherwise granted
to Virgin Mobile under the terms of the license.

33. As aresult of Virgin Mobile’s breach of the license agreement, Justin Wong has
suffered injury and damages, entitling him to an award of compensatory, consequential and other
damages, along with his attorney’s fees and costs.

CountV
NEGLIGENCE

34. Al preceding paragraphs are incorporated as if set forth fully herein.

35. Creative Commons owed a duty to Justin Wong, as a user and beneficiary of its
license. Creative Commons breached this duty by failing, among other things, to adequately
educate and warn him, as a user of the Creative Commons Attribution license, of the meaning of
commercial use and the ramifications and effects of entering into a license allowing such use. As

aresult, Justin Wong has suffered damages proximately caused by Creative Commons’s acts and

omissions.
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CONDITIONS PRECEDENT

36.  Any conditions precedent to Plaintiff’s right to recover have been performed or

occurred

JURY DEMAND

37. Plaintiffs request a trial by jury.
PRAYER
38. WHEREFORE, Plaintiff respectfully requests the following relief:
1. That Defendant be cited to appear and answer herein;

2. That upon final trial hereof, Plaintiffs recover judgment against Defendant

for all damages incurred as a result of Defendant’s wrongful conduct, as alleged
herein;

3. That upon a final trial hereof, costs be taxed against Defendant;

4. That upon a final trial hereof, Plaintiffs recover all pre and post judgment
interest allowed by law;

5. That upon a final trial hereof, Plaintiff recover such other and further
relief, general or special, legal or equitable, to which it may justly be entitled.

Respectfully submitted,

(a0}

Ryan H ﬁ.
Texas St ar No. 24047166

Bryant A. Fitts

Texas State Bar No. 24040904
F1TTS ZEHL LLP

5065 Westheimer Rd., Suite 700
Houston, Texas 77056
Telephone 713.491.6064
Facsimile 713-583-1492

Attorneys for Plaintiff Susan Chang, next
friend of Alison Chang, a Minor, and Justin

Ho-Wee Wong
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Creative Commons Legal Code

Attribution 2.0

CREATIVE COMMONS CORPORATION IS NOT A LAW FIRM AND DOES NOT PROVIDE LEGAL
SERVICES. DISTRIBUTION OF THIS LICENSE DOES NOT CREATE AN ATTORNEY-CLIENT
RELATIONSHIP. CREATIVE COMMONS PROVIDES THIS INFORMATION ON AN "AS-IS" BASIS.
CREATIVE COMMONS MAKES NO WARRANTIES REGARDING THE INFORMATION PROVIDED,
AND DISCLAIMS LIABILITY FOR DAMAGES RESULTING FROM ITS USE.

License

a.

THE WORK (AS DEFINED BELOW) IS PROVIDED UNDER THE TERMS OF THIS CREATIVE
COMMONS PUBLIC LICENSE ("CCPL" OR "LICENSE"). THE WORK IS PROTECTED BY COPYRIGHT
AND/OR OTHER APPLICABLE LAW. ANY USE OF THE WORK OTHER THAN AS AUTHORIZED
UNDER THIS LICENSE OR COPYRIGHT LAW IS PROHIBITED.

BY EXERCISING ANY RIGHTS TO THE WORK PROVIDED HERE, YOU ACCEPT AND AGREE TO BE
BOUND BY THE TERMS OF THIS LICENSE. THE LICENSOR GRANTS YOU THE RIGHTS

CONTAINED HERE IN CONSIDERATION OF YOUR ACCEPTANCE OF SUCH TERMS AND
CONDITIONS.

1. Definitions

"Collective Work" means a work, such as a periodical issue, anthology or
encyclopedia, in which the Work in its entirety in unmodified form, along with a
number of other contributions, constituting separate and independent works in
themselves, are assembled into a collective whole. A work that constitutes a

Collective Work will not be considered a Derivative Work (as defined below) for the
purposes of this License.

"Derivative Work” means a work based upon the Work or upon the Work and
other pre-existing works, such as a translation, musical arrangement,
dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in which the Work may
be recast, transformed, or adapted, except that a work that constitutes a
Collective Work will not be considered a Derivative Work for the purpose of this
License. For the avoidance of doubt, where the Work is a musical composition or
sound recording, the synchronization of the Work in timed-relation with a moving

image ("synching") will be considered a Derivative Work for the purpose of this
License.

"Licensor" means the individual or entity that offers the Work under the terms of
this License.

"Original Author” means the individual or entity who created the Work.

"Work" means the copyrightable work of authorship offered under the terms of
this License.

http://creativecommons,org/licenses/by/Z.O/legalcode
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f. "You" means an individual or entity exercising rights under this License who has
not previously violated the terms of this License with respect to the Work, or who
has received express permission from the Licensor to exercise rights under this
License despite a previous violation.

2. Fair Use Rights. Nothing in this license is intended to reduce, limit, or restrict any rights
arising from fair use, first sale or other limitations on the exclusive rights of the copyright owner
under copyright law or other applicable laws.

3. License Grant. Subject to the terms and conditions of this License, Licensor hereby grants
You a worldwide, royalty-free, non-exclusive, perpetual (for the duration of the applicable
copyright) license to exercise the rights in the Work as stated below:

a. to reproduce the Work, to incorporate the Work into one or more Collective Works,
and to reproduce the Work as incorporated in the Collective Works;

b. to create and reproduce Derivative Works;

c. to distribute copies or phonorecords of, display publicly, perform publicly, and

perform publicly by means of a digital audio transmission the Work including as
incorporated in Collective Works;

d. to distribute copies or phonorecords of, display publicly, perform publicly, and
perform publicly by means of a digital audio transmission Derivative Works.

e. For the avoidance of doubt, where the work is a musical composition:

i. Performance Royalties Under Blanket Licenses. Licensor
waives the exclusive right to collect, whether individually or via a
performance rights soclety (e.g. ASCAP, BMI, SESAC), royalties for

the public performance or public digital performance (e.g. webcast)
of the Work.

li. Mechanical Rights and Statutory Royalties. Licensor waives the
exclusive right to collect, whether individually or via a music rights
agency or designated agent (e.g. Harry Fox Agency), royalties for
any phonorecord You create from the Work ("cover version") and
distribute, subject to the compulsory license created by 17 USC

Section 115 of the US Copyright Act (or the equivalent in other
jurisdictions).

f. Webcasting Rights and Statutory Royailties. For the avoidance of doubt,
where the Work is a sound recording, Licensor waives the exclusive right to
coltect, whether individually or via a performance-rights society (e.g.
SoundExchange), royalties for the public digital performance (e.g. webcast) of the
Work, subject to the compulsory license created by 17 USC Section 114 of the US
Copyright Act (or the equivalent in other jurisdictions).

The above rights may be exercised in all media and formats whether now known or hereafter
devised. The above rights include the right to make such modifications as are technically

necessary to exercise the rights in other media and formats. All rights not expressly granted by
Licensor are hereby reserved.

4. Restrictions.The license granted in Section 3 above is expressly made subject to and limited
by the following restrictions:

a. You may distribute, publicly display, publicly perform, or publicly digitally perform
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the Work only under the terms of this License, and You must include a copy of, or
the Uniform Resource Identifier for, this License with every copy or phonorecord of
the Work You distribute, publicly display, publicly perform, or publicly digitally
perform. You may not offer or impose any terms on the Work that alter or restrict
the terms of this License or the recipients' exercise of the rights granted
hereunder. You may not sublicense the Work. You must keep intact all notices that
refer to this License and to the disclaimer of warranties. You may not distribute,
publicly display, publicly perform, or publicly digitally perform the Work with any
technological measures that control access or use of the Work in a manner
inconsistent with the terms of this License Agreement. The above applies to the
Work as incorporated in a Collective Work, but this does not require the Collective
Work apart from the Work itself to be made subject to the terms of this License. If
You create a Collective Work, upon notice from any Licensor You must, to the
extent practicable, remove from the Collective Work any reference to such
Licensor or the Original Author, as requested. If You create a Derivative Work,
upon notice from any Licensor You must, to the extent practicable, remove from

the Derivative Work any reference to such Licensor or the Original Author, as
requested.

b. If you distribute, publicly display, publicly perform, or publicly digitally perform the
Work or any Derivative Works or Collective Works, You must keep Iintact all
copyright notices for the Work and give the Original Author credit reasonable to
the medium or means You are utilizing by conveying the name (or pseudonym if
applicable) of the Original Author if supplied; the title of the Work If supplied; to
the extent reasonably practicable, the Uniform Resource Identifier, if any, that
Licensor specifies to be associated with the Work, unless such URI does not refer
to the copyright notice or licensing information for the Work; and in the case of a
Derivative Work, a credit identifying the use of the Work in the Derivative Work
(e.g., "French translation of the Work by Original Author," or "Screenplay based
on original Work by Original Author"). Such credit may be implemented in any
reasonable manner; provided, however, that in the case of a Derivative Work or
Collective Work, at a minimum such credit will appear where any other
comparable authorship credit appears and in a manner at least as prominent as
such other comparable authorship credit.

5. Representations, Warranties and Disclaimer

UNLESS OTHERWISE MUTUALLY AGREED TO BY THE PARTIES IN WRITING, LICENSOR OFFERS
THE WORK AS-1S AND MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND
CONCERNING THE WORK, EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING,
WITHOUT LIMITATION, WARRANTIES OF TITLE, MERCHANTIBILITY, FITNESS FOR A
PARTICULAR PURPOSE, NONINFRINGEMENT, OR THE ABSENCE OF LATENT OR OTHER DEFECTS,
ACCURACY, OR THE PRESENCE OF ABSENCE OF ERRORS, WHETHER OR NOT DISCOVERABLE.

SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES, SO SUCH
EXCLUSION MAY NOT APPLY TO YOU.

6. Limitation on Liability. EXCEPT TO THE EXTENT REQUIRED BY APPLICABLE LAW, IN NO
EVENT WILL LICENSOR BE LIABLE TO YOU ON ANY LEGAL THEORY FOR ANY SPECIAL,
INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES ARISING OUT OF THIS

LICENSE OR THE USE OF THE WORK, EVEN IF LICENSOR HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.

7. Termination

a. This License and the rights granted hereunder will terminate automatically upon
any breach by You of the terms of this License. Individuals or entities who have
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received Derivative Works or Collective Works from You under this License,
however, will not have their licenses terminated provided such individuals or
entities remain in full compliance with those licenses. Sections 1,2, 5,6, 7, and 8
will survive any termination of this License.

b. Subject to the above terms and conditions, the license granted here is perpetual
(for the duration of the applicable copyright in the Work). Notwithstanding the
above, Licensor reserves the right to release the Work under different license
terms or to stop distributing the Work at any time; provided, however that any
such election will not serve to withdraw this License (or any other license that has
been, or is required to be, granted under the terms of this License), and this
License will continue in full force and effect unless terminated as stated above.

8. Miscellaneous

a. Each time You distribute or publicly digitally perform the Work or a Collective
Work, the Licensor offers to the recipient a license to the Work on the same terms
and conditions as the license granted to You under this License.

b. Each time You distribute or publicly digitally perform a Derivative Work, Licensor
offers to the recipient a license to the original Work on the same terms and
conditions as the license granted to You under this License.

c. If any provision of this License is invalid or unenforceable under applicable law, it
shall not affect the validity or enforceability of the remainder of the terms of this
License, and without further action by the parties to this agreement, such
provision shail be reformed to the minimum extent necessary to make such
provision valid and enforceable.

d. No term or provision of this License shall be deemed waived and no breach
consented to unless such waiver or consent shall be in writing and signed by the
party to be charged with such waiver or consent.

e. This License constitutes the entire agreement between the parties with respect to
the Work licensed here. There are no understandings, agreements or
representations with respect to the Work not specified here. Licensor shall not be
bound by any additional provisions that may appear in any communication from

You. This License may not be modified without the mutual written agreement of
the Licensor and You.

Creative Commons is not a party to this License, and makes no warranty whatsoever in
connection with the Work. Creative Commons will not be liable to You or any party on any
legal theory for any damages whatsoever, including without limitation any general, special,
incidental or consequential damages arising in connection to this license. Notwithstanding the
foregoing two (2) sentences, if Creative Commons has expressly identified itself as the
Licensor hereunder, it shall have all rights and obligations of Licensor.

Except for the limited purpose of indicating to the public that the Work is licensed under the
CCPL, neither party will use the trademark "Creative Commons” or any related trademark or
logo of Creative Commons without the prior written consent of Creative Commons. Any
permitted use will be in compliance with Creative Commons' then-current trademark usage

guidelines, as may be published on its website or otherwise made available upon request
from time to time.

Creative Commons may be contacted at http;

http://creativecommons.org/ licenses/by/2.0/legalcode 9/19/2007



