
STATE OFVE
}VTNDH.A.M COU

EFFIE ÌVÍAYHEW,
Plaintiff,.

\,

DAVID DUNN, and
LISA LEPAGE & CHzuSTOPHER
CROTKE, d/b/a NÍUSEARTS INC.,

Defendants.

This is an action fi¡r defamation and irfen

Defendants LePage and Grotke are the incorpora

olvns ancl operates the internet rvebsite k¡rown as

alleges that Defendant Dunn trvice posted liì¡eiìo

and that these postings have lead to harassing tele

j.ufonnation and the loss of her reprttaiion and em

under tlre Comnunicatìons Decencv Act of I996

MuseA¡ts Defendants rnove for judgment on the

For reasons set our belorv, the motion is G

lotiT
TY, SS.

WI DI{AIVI SUPERIOR COUR'T
Wnrcv

onal infliction of emotional distress.

rs of NduseA¡ts Inc. u'hich, in tum,

rattleboro.com. Plaíntiff lvf ayi-rew

statements on the iBrattleboro rvebsite
.

hone calìs, tire spread of false

lol.raent. Citirig irnmunity granred

"CDA'), 47 t;S.C, $ 230, the

| *, -ileadrngs.' Plaurtrff has not responded.

as true

lvhich

D KET NO. s80-11-07

ORDER ON IUOTION FOR JUDG NT ON THE PLEADINGS

i

Lnder tìre vermont Rules of civil Proced{re, a d.efendant rnay raise an
I

affìnnative defènse in theil answer and may *ou{ th"r*after fbr j¡rdgment on lhe
il

pleadings. v.R.c.P. l2(c). when consìdering the 
lmotion, 

the court n:ust assunle
l:

all ttell-pleaded factual allegations in tire cornplaiþt anci ali reasonable inferences

can be drarvrr frorn them. and rnust take as fälse adlz contravening assertions in

i.
¡ 

.4,ttv Lu.fetence to "Defenrlants" in this Orrler, unless otherdise speciiìerl, strould be consrLued as
refel'ence to Defendants LePage, Grotkc and lvluseA¡'ts, I I

I
I

ll ,

Filed

l,lAR I s 100t
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Defendants' ans,'ver. Knight v. Row'er, 170 Vt.

if Plaintiff has nrade no claim that, if proved, w

To establish a clairn for ."r'ritten defamatio

prove the follorving elernents:(1) a false ¿rnci

(2) sorne rregligence, or greater fault, in publishi

least one third person; (4) lack of pnvilege ii the

actionable per se; and (6) sûlnÇ acttrâl harm so as

larv enacted in response to the rapid growlh of th

services. 47 L].S.C. S 230(a).?

another irrforrnation content provider," 47 lJ.S.C

961 98 (I999). Juilgernent may be granted

d permit recovêry. ,/zl

Plaintiff mt¡st allege and be able to

atory stateule¡ir concel¡.ing another;

the statement; (3) pubìication to at

blication, (5) s¡recial damages, unless

'"varrant colx pensatory dam ages.

lication and its interplay rvith a federal

I¡ternet and other interactive computer
i

I

-R¿¿ssi¿r v. I'Vesson,2008 VT 22,r'l 5; Lent v. Hun! , 143 Vr. 539, 546-41 (1933).

Defendants' motion focuses on the elernent of pu

In relevant part, S 230 states that "[n]o p or user of an interactive computer

señ'ice shall be treated as ttre publisher or spea

I

t..of anv informàtion provided bv
i:

vq 230(cXl). Additionally, s 230

provides that "fri]o canse of action may be bror.rg
....-..t

and no liabilit¡r may be imposed
I

under any State or local laç' that is inconsistent r this secciou.n'+7 U.S.C. ss 230(eX3)

One of the iirst, and certainly the besl n. of the decisions to consider these

provisìons ís Zerqn v- A¡nerica Online, \nc.,129 F. 3d 327(4'n Cir. t9911, cert. denied 524

I

U,S. 937(1998). Ken.netTt Zeran sued atler an anJnyrnous person or persons posted a

t;
series of messages on an Arnerica Online, Inc. ("fOL") ìrulletinlboard advertising t-



lil¡
shirts and other products rvith an offeusive ,togrr,lr"f"r.ing to thj Oklahorna Citv"li
bombrngs alrcl advising r.vould-be pr,rrchasers to czrlll Zeran's horne nulnber. Zeran

complainecl to AOL officials after the tlrst sLrr ' | ' I:h ilcident, and theþosting rr,as eventr-rallv

renroved. I-lorvs1,¿¡, as a lesnll of repeated postiuþs and the decision of-an Oklahoma

raclio station to air the conteuts of those posiings. þ.run', home phone u,os bornlrartled

l,
rvith calls- lre rvas inundated rvith death threats enp police prorection was necessary. Itl. at

32s 
I

I

Zeran sued seeking to hold AOL accountaple for the defamatory speech injtiated
I

bv the unkno,"l,n third party and contending that alOI- fru¿ a duty to remo\¡e the posting

I

pronrptly once he notified them of its nafu¡e, a dufV to notify its sitbscribers that the

rlr€ssage w'as .false. aricl a d.uty to plovide effectiv{ screening for f*tur" defamatory

nraterial. Id. at 330. Reasoning tliat, by its pìaiu jmgoog", $ 230. prevents conrts fi'om
I

assessing liabilit¡, againsr a corrrpurer serr,rce p.o.,lid-. under any cause of action for

I

information plovided b.v a third party, the FouÉh 
fircuit 

conclr-rded that the larvsriit rvas

barred. Id. In reaclting this result, the cor,lrt cieterfrined there rvas no liability against
I

AOL either for its role as a traditional publisher r.rfho exercises decisions on rvhether to
.t

publish, withdr-arv. postpone or alter content, or ffr lts role as a disfributor- sornething

I

akin to a traditional nervs vendor or bookseller. I;d. at 332.' T'he coun found, in

essence, ilrat everv repetition of a clelàmatory statfment is an i¡rs[ance of publishing thal
I

lì
tàlls rvitltin the scope of imrntrnity provided by thf CDA. Ic/. (ciling W. Page Keeton et

al., Prosser cttrcl Keeron ott tl'te Lav, of Torts, $ t 11, ât 799(5'h ed.l i 984).

dI'å?i'Jôi#åB



Zer¿rn tlso focr_rsed on the specific

bload scope of ,S 23 0 immunjty zrs follows:

i

I

I

puryose j rvliiclr expltrined the
i

I

I

.""r*f,,""^,

1rl' at 331(citations omìttecl). The court also,nored lmat $230 Ìeaves piainriffs rvith a'
I

Lrndisturbed cause of action fo¡ defamation against lthe origrnal culpable ,,coìrrent

Interactive compute¡ ser'ices have nliilion[ orur".r. The åmou't or
information comurnnicated via i'teractive þornputer serviies i, tlr*"ro..
staqgerng. The specter o.f.lg.t1 Iiability in aþ area of sucrr qrorific speecrr
rvould have a' obvious chiilì'g effecr. lt wþurd be lrnposiitrte fo, i.rr,,ceploviders to screen each of rl.reir millions o!Ìpostings for possibìe
problenrs. Faced u,ith potential liabilit¡, forleach nr".rrg- qepublished b1,
their sen'ices, inreractive couìprrrer servicclproviaers nrigtrt t¡roor" to
severely restrict rhe num-ber anct type of,m{isages posred. Congress
considered the 

"r'eight 
of the speech inreresfs in'rplicated anci crúse to

¡t,munize se*'ice providers to avoid any sdch restricti'e effect.

1rl' at 331(cilations omìttecl). The court also,nored lrnu, gtro ìea'es piainriffs rvith a'
I

Lrndisturbed cause of action fo¡ defamation against lthe origrnal culpable ,,coìrrent

pro*ider" party. Id.ar 330. I j

I

zera¡t's hording is widery adopted. Bc¿rrett l. aosentt at, r46 p. 3d 5l0, 5l g(car_

2006)(noting decision's broad acceptance ancl ustils fede¡ai and srare aurhorities);

chicago La'w1,¿vs' Committee for civir Rights una], tÌte Law. Inc.t1.y- Craigsrist, Inc , 461
I

F. Suplr. 2d 681, 688-89(N.D. I[. 2006xdescribing þrrnr, ^ra 
fou¡rai¡]read of near-l,

ullanlmous autliority and listiug concurring decisio{s); see also Olir,era N{edenic, I¿e
I'

Imntutctble Torl of c.yþ¿r-Defantarton, I 1 No. 7 J. Irlremet L. (200g)(noting Zerarr legacy
I

cLrr¡eutlY reaches vast array of o:rline activities inctJding listserv'es, bloggrng, and onlíne

retailing, regarclless of whethe¡ statements at issue f ... ,tr- result of contractual
I

relationships. r¡'hether or not they were reviervea u¡zlrruman inteuigence, or rvere al-r
violation of the Intemet content provider's o*r, ,,ut{*.nt of sen icJs). a persuaded, that

It;
I

'AferucottLtshrl'et'aisedqr:estiotrsaltoutzerc¿^'slogicordisiinguìsliedirsapplication- 
seee.g.. R(rrren,146 P' -1d at 529(ide'tifyirt-{ concern about broad scop" of ,mrr{unîty bu, norin!"ln".g. ¡'usr coure fromlegislanrre): chicago Lctu,ver.ç'.connit;ee,.+61 F. supp :a.otþosirslouj..iiãg r" zeran,sbrea.lth, butstil! lroldrng that rc 230 inrmunizes rnrer.acrive 

"o-pl.r,i.r 
servrceÞ agarnst liabilit¡r f,or thircj parrv contenr if Filed

rhe cause of acrio¡r. rike derar¡ation or housûrg ciiså¡imi¡¡ation_ 
ir.r"rs 

tir.- as públish"rs;.

I i i4iiR Is rrrfi4l :

I i lvrndÞam_cg¿rîÌvr ¡ Clerké Oiøòêt;li



reading of 47 u.s.c. rs 230 and concrudes that intJracri'c computþr serv.ices are

llrlt¡unized frorri ciefamation slrits u'Ìle'e'er thel 
{unctiou as pLrlrliist-,ers of t¡ircl parr1.,

I

content. I I

zeran orfers a ¡easoned a'cr justifierr ìnrerpretatior{r, this court arrf, aaop* its prai'

r''[orination provìrJetr tluough the ]nternet or ary othir interactive cJ--_ I 
"-' -' ' -' --^i^ ^"'v(qv!¡ vv uolrlpuÏef sert¡lce.

i

urrder the cD¿\' an "interacrìve conrputer i.rui.-" is definect ;rs ..any 
informatjc¡n

i

service' s;'stem, or acccss sofîrvare pror,ìcìer thar pio'ides or e'ables couìputer access 51r
!

rnultiple users to a cornpuier server, ¡nclud- l. -lng spelrhcaJl_y a 5e¡1,içç or system rhat

pt'ovides access to the l'ternet ¿urd such systerrs o{.rat",i or selwices offered by libranes
or educarional instirutions." 47 u.S.c. g 230(Ð(2). 

| 
*or,n, rrrat prainriff did 

'rot 
arege

I

expressly rhat iBraftleboro is an intelnet comp.ter 
$"r-r'i"", neye¡theless, jt is clear from
I

the pleadirrgs ¿r.cl the court is of rhe opinion ttut *,þ fäct is nor sudject to reas'na[¡le

dispute Acc:ordingry, p*rsuanr ro v.R.E. 201. rhe doun ruu., ¡uaiJiur norice of the facrll
that iBrattleboro.corl'ì is an inreractive compute. ,rrf,.,i." as defined by the cD.A..5 see
Fine Foocls, ittc. v. nahÌi¡t, !41 Vr 599, 604 (r9g6t (mater of corn:non knorvredge. sr.rch

as disrance of one restaurarlt f¡om another upprop.i{t. forjudiciar rrotice); Ja¡-t,ìsv. Koss,

139 vt' 254' 255 (1981) (trial corul ma;r take noticelof rnaners of co'mron krowledge, as
I

for-exarnple, the jrabits and ciualities of common aui[nah).
IThe gra'amen of Plaintiff s complaint is ttrarj Defeudant Dunn posted statelnents
I

of Ìris own making olr tlre iBratiìeboro website. rhefefore. rhe colrrt also finds rhat
I

Defendan{ Dunn, as alleged, is an,.iuforr¡ati, I ¡^ôì.-^ L^:^ _ ,,rn contfnt provider" because he is a ..persor.ì

or entity" that is resporsibre. iu wrrore or in pan, ro, t{r" creatio¡r or dbvero¡rmenr of
I

j 
Pu¡suani ro V-R.E

heal'cl ou the matter
if PlaintilTobjecrs to this fàcr- she

I

y promptly reqriest an opportunr¡y to be Filed

',JiåR 
i s ?ii$$

ði'åii"Jdi#åË



U.S.C \\ ?30(0(3). The situarion is rer¡arkablv siifnilar to thaL of tDon¿tto 
,- l.1oklotl,. g65

^.2d 
7l I iN.,l. Super.. A.D. 2005), ,"r,lrich irn,olr,

posred critical and personal clel"arlatory postings

ef a corrrnruuity ùulletin u,ebsite ,,vhich

me'rbers' tr¡Iost rvere anoÌl),mous. The councir ."þu*., sued the þite and operator. .rle

fbr pubiishing information on their site admifredl¡z p

CourL concludes that Defendants ar.e inunrme and th

.Accorclíng I y, D etèndau ts' m otion for..¡ iicl gment on t

fonr 
residents aborrt borough councjl

'ovided by Defèndanr Dunn, the

pleadings is granted.

coull tbrrnci ihat the operator was protecied by $ zþo o, lie *,as nor ttre ..provider,,of 
anv

ll
of the remarks, e\¡en trrougrr he ad<ririo.aily did .clit so,o, postingl. g65 A.2d at 720. See

¿tlso Barreit v' Rosentl'tct/' 146 P.3d at 515 (rvebsit{ operator hacl imrnunit-v under $ 2-j0
I

for ilostings b¡r orher-s aboul doctors allegìDg ,t,"r 
iu"r" 

"quacks,, and for.re-distributing

e-nrair accusing one of stâlking womeu); bur see nþrzet v. smith,333 F.3d r0rg, r035 1gil,
I

cir. 2003) (operaror of sire has immunity o'ry if trr{ e-nrair t,. porria by a'other rvas

intended by that persou to be published on w, I :

ebsítef . The al¡ove redults ma1.-be tr.oubling

to sorae, blrt as has been explained; | '

tr\,'hether u'ísely or.not, ICongress] made ilr{ legislative jud!"rnent toeffec tiveJ y immurrize providers oi i ot"ru. t,1" compurer s erv.i ces fromcivit riabilitv in toir wirh respecr to materiarldi;;;;iil;.1;i, *,-rn br.u crearedrrv orhers. In recognirion of rhe speed rvith tfr.i"r, iniå.-utiår, may uedissemi'ated and the'ear iurpossibiiity of rþgui",;;;i;fbr"*ri on co n renr.congress decided .or ro rreat providers of irfteractivõ 
"""r;ü,;;;;^r"àîììt" "ur*jnfonrario'pro'iders such as ne'"vspape1-s, ,i"g;ri;;;;'t'Jil',rio* and radiosrarions, alì of wrrich may be herd riabre ø, þrËriJ"sî.'ãiJoiuu,ingobscene or defalnator¡r material rvritter

courd have rnacre a dirrer:ent poricy.r.ì:;TlTr,:"J*T :jiïi; ìT['jj*9::**"computer servrces Iiabre for t.heir failure to edii, r.r,ithhord o. ...a.i"ì access tooffensive rnate'iar dissemrnared through trreiþ medium . Blrmenthar v. Druclge.992 F.Supp. 44,49 íD.D.C. t99B) " 
t

Because PÏaintÍff herein seeks to impose tia{itity ør deramition on Defendants
I

Fited

iri,ilR i s ?Util
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'l'he lllotion

LePaee, Grotke and

ORDER

for judgment on the pieadings

i\,[lrsearts, Jnc.

l

s GRAN'|ED as [o clefendants

, of,:Vlarch 2008

rt
. --l->[Y',- dDared at Nervfane, Vermont, this

David Holvard
Presiding ,ludge

f)r+ç-"..f \\:*-q-
GÇ***-.^ Vsq-t ')'*-

Sñ*.*1 \\\*r**L\
Èq-*-ltR1.-*-

Frted

r'+[ i.8 ]í.tílij
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