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PlamntifFs
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o ) C.A.No. BACV2008- ] [417 7
)
PETER ROBIBINS and )
JOHN DOE )
)
Dcfendants )

COMPLAINT

The Plaintilfs, Joscph V. Dugas and Panl Revere HI, file this Complaint against Peter

Robbms and John Doc, a person unknown, for defamation and intentiopal infMiction of emotional

disiress m comncclion with the publication of the “Robbins Report” on the Cape Cod Today

webhsite,
PARTILES
L. Plaintiff, Joscph V. Dugas (“Dugas™), resides at 30 Sunset lanc, Barnstable,

Muassachuselts, 02630,

2. Plamntiff, Paul Revere 11T (“Revere™), resides at 226 River View Lanc, Centcrville,

Massachuseils, 02632,

3 Upon mformation and belict, Defendant, Peter Robbins (“Robbing™), resides at 57

Whidah Way, Centerville, Massachusclls 02632,
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4, Upon information and helicf, John Doe, a person unknown, resides in the County

of Bamstable, Massachusetts.
FACTS

TiE WATER QUALITY CERTIFICATION AND CnApPTER 91 PERMIT

5. In October, 2006, the Massachusctis | Yepartment of Environmental Protection
(“DEP”) requested comments on a proposal lo 1ssuc a water quality certification to the Town of
Barnstable (“Town™) relating to the proposed dredging of u channe] (the “Channel”) connccting
Barnstable Tancr Harbor io the main channel of Barnstable Harbor.

0. Fdith Dugas (“Edith™), the wilc of Joseph Y. Dugas sent a letter to DHEP slatiog
that it ought to consider the impact of past dredging practices on Millway Beach, a Town beach
where the dredge spoils were proposed 1o be placed d uring the proposed dredging. In particular,
Ms. Dugas noted that a black, tar like material had been deposited on Millway Beach during a
previous dredaing of the channel.

7. On November 16, 2006, the Town’s consultant, Vine Associates, I response 10

Ldith’s correspondence acknowledyed that dredging in 2005 resulted in the mistaken placement

of silt on Millway Beach, which had become compacled.

8. The November 16, 2006 Vine Associates letter also stated that most of the sand

placed on Millway beach during the 2005 dredging croded and presumably washed back into the

Channel within a fow months,

9. In December, 2006, the DEP requested comments on whether to issue a Pormit

pursuant to Massachuscits General Laws Chapler 91 for the dredging (the “Clupter 91 Permit™),
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10, in January, 2007, Revere, on behall of Dugas and others, submitted commients to

DEP concerning the issuance ol the Chapter 91 Perinit.

PROCEEDINGS BEFORE T BARNSTARLE CONSERVATION COMMISSION

11. In November, 2000, the Town applicd for 2 permit, known as an “Order of
Conditions,” [rom the Bumstable Conservation Cormission (the “Commission™) for the

proposcd dredging of the Channel and placement of dredge spoils on Millway Beach,

12, Dugas retained Revere to represent him before the Commission,
13. Dugus retinned Peter Rosen, Pho)., a professor in the Larth and Environmenta]

Sciences Department at Northeastern University, and one of the foremost experts on coastal
crosion in New Englund, as an cxpert.

14, Dr. Rosen submitted a twenly (20) page reporl (“Rosen Report™) to the
Commussion and testified before the Commussion in late November, 2000,

15. The Rosen Report contained the following recommendations to improve the plan

Lo dredge the Channel:

Require a plan for momtoring the placement of sand on Millway Beach to
prevent further disposal of inappropriale silty malenial;

Survey extent of existing, inappropriale silty maternial on beach;

L.

C. Remove existing silty material;

d. Nourigshment of Millway Beach [ollowing removal of the stlty material;.

e. Preparation of a Sand Mmnagement Plan for the area to limit future

dredeing;



Jul 21 08 04:45p

Peter Robbins S08-778-4343

I, Preparation of a plan to repair geotextile of containment structure located
on edge of the beach:

g Planting of beach prass.

16. In addition, Dr. Rosen proposed that a barrict be placed at the state boat ramp at

the mouth of Barnstable Inner Harbor Lo prevent migration of sand into the Inner Harbor.

7. On January, 16, 2007, the Commission issued an order of conditions (“Order of

Conditions™) authorizing the Town to conduct the proposcd dredging of the Channel,
18, The Order of Conditions required that a sand management plan be developed ai

some unspecified time in the future, allowed a ) erscy” barrier to be deploved at the staie boul

ramp, required repair of the contaimment structure, and required removal of the inappropriate

stlty material but only 1f it was cncountered while constructing a stilling basin on Millway Beach.

19. On January 30, 2007, on behalf of Dupas, Revere {iled a request for review of the

Commission’s decision to issue the Order of Conditions with the Southeast Regional Office of

the DEP (“DIEP-SERO™).
- 20. “The request for review stated that the ‘T'oww still had not adequately characterized

the dredged malerial that it intended to place on beachies and that express conditions should be

placed 1in the Order of Conditions 10 address the conlingency that silty material such a2z (hat

dredged from the Channel jn 2005 was again encountered in 2007,

21 The request for review also provided that the Town should develop a sand

management plan immediately as part of the permitting process rather than later as required by

the Commission, and be required to remove the silty material on Millway Beach,
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22, In April, 2007, DEP-SERQO held a public meeting and examined the proposcd
dredging site, Millway I3each, and the surrounding arcas.

23. In May, 2007, Revere submitted {urther information to DEP-SERO and the Town
and requested 2 meeting to resolve all outstanding issues so that the dredging might oceur during,
the lollowing winler.

24, The Town never responded to the Plaintifls” request.

25, In May, 2007, DEP-SERO requested thal by Junc 13, 2007 the Town submit a
sand management plan and a plan for removal of the silty sediments on Millway beach.

26. The Town did not submit o plan for removal ol the silly sediments (o DEP-SERO,

27.  In August, 2007, nearly iwo months after its dug date, the Town submitted u sand
munagement plan to DEP-SERQ

28. On August 31, 2007, Revere submitted comments on the sand management plan.

29, On October 29, 2007, DEP-SERO issued 2 superseding order of conditions
(“DEP-SERQ Order™) allirming the order ol conditions of the Commission and adding the
[ollowing additional provisions;

a. Prohibiting the Town from using any material dredged from the innee third
ol the proposcd dredge ootprint for beach nourishment as it was too silly
to be used for that purpose;
h. Requiring compliance with the sand management plan;
Prohibiting dredging between January 15 and July 15 of any culendar year

to protect horseshoe crabs and winter flounder (the “Calendar Prohibition

Provision™).
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30. [n addition to the DEP-SERO Order, permits from DEP and the U.S. Army Corps
ol Engincers were necessary 1o actually periorm the dredging of the Channel.

3L. The Calendar Prohibition I'rovision effcctively prohibited the dredging of the
channel during the winter of 2007/2008 as the Town had yet Lo approprate funding, had not
sceured a contraclor, had not obtained a Permit from the Army Corps of Engineers, and has not

obtained a Chapier 91 Permit. The Town could not accomplish the foregoing in lime 1o complote

the dredgmg by January 15, 2008.

T PROCEEDINGS BEFORE DEP HEADOUARTERS

AND ISSUANCE OF THE, CIAPTER 91 PRRMIT

32 On November 9, 2007, Revere requested an adjudicatory hearing before DE’s
Boston Office concerning the DEP-SLERO Order.

33. The request stated that DIP should modify the DEP-SERO Order o ensure that
the Town did mot place inappropriate sediments vpon Millway Beach and to require that such
existing sediments be removed.

34, On November 14, 2007, DEP proposed Lo issuc the Chapier 91 Permil for the
proposed dredging of the Channel and required that any appeal of that decision be filed by
Deeenmber 5, 2007,

35. No appeal was (iled,

36, Notwithstanding the lack of an appeal, the DEP did not issue the Chapter 91

Permit until June 18, 2008.

6
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37. Pursuant {o DEP regulations goveming appeals of the NEP-SERQ Qrder, Revere

submitlted a summary of the relief sought hy the request which provided as follows:

i ‘The Town needs to remove mappropriately placed material on
Millway Beach.

h. The Town needs 1o urade Millway Beach aller removing the
material to prevent wave run up and overwash near the parking
arca.

c. The containment facility nceds to lowered 1o its historic height as

required by prior orders of conditions,

The sand management plan mncorporated into the DEP-SERO

d.

Order needs to be modified to protect the beach and to conform
with actual site conditions.

C. The Town needs to be prohibited from placing sand onto salt
marshes as part of its removal of sand from the state boat ramp,

L. The Town needs to demonstrate that the dredge spoils in the
channel and the containment facility have been adequately
characterized [or both grain size and contam; nants.

L. The DEP-SERO Order needs 1o contain enforceable and conerelc
crileria for delermining grain sive compatibility during the
dredping.

h. The DEP-SERO Order needs o specific plan for the conlingcney

that incompatible grain sive material is cuconntered including
notification to DEP and » contingency plan {o ensure appropnate
manageient,

The DEP-SERQ Order must require that the Town apply for a
certificate of compliance within four wecks ol cotmpletion of the
dredging and a public hearing should be held on the issuance of
any such certificate,

38 In mid-January, 2008, Dugas and the Town Manager of Barnstable met to discuss

the dredging projeet and a basic framework for selilemant wis reached.
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39, Following that discussion, Town Attorncy David Tloughton and Revere met 1o

discuss scttlement of the dredging project and reached gencral agrcement on resolving the
dispute, but [urther information was required from the Town's Engmeering Department.
40. Tn lichruary, 2008, the Town agreed to remove the consohidated sediments located

on Millway Beach and o work wiih Dugas and the others on any remaining issucs which could

be addressed primarily through project oversight and enforcement, and Dugas and the others

agreed to withdraw their request for a public heartng by the Corps,

On this basis, the matter was reported as scttled to the administrative law judge in

41.
February, 2008.
42 In March, 2008, a formal settement was filed with the administrative law Judge,
THE UNITED STATES ARMY CORPS OF ENGINEERS PERMIT
43. On Oclober 23, 2007, the U8, Army Corps of Ineincers issued a public notice

that it intended to issuc a permit for the proposed dredging and thal any conmments should be

submitled by November 22, 2007.

44, In carly November, Dugas and others collected over [85 si gnatures on a pelilion

which read ag:

We, the undersigned homeowners/residents and/or voters of
the Town of Bamnstable request that; (i) the United States Amy
Corps ol Engineers hold 2 public heating on the Town of
Barnstable’s  proposal 1o dredge Maraspin - Creek/Barnstable
Harbor; and (ii) the Barnstable Town Council hold a public hearing
pursuant to Seetion 8-7 of the Town of Barnatable Charter,

As basis for this request/petition, the undersigned state that;
(i) the Town of Bamstable lius failed to comply with previous
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approvals to dredge the harbor resulting in consolidated sediments
bemnyg placed upon and significantly degrading Millway IBeach;
(11) the previous fuilures of the Town are likely to be repeated if
adequate regulatory conditions and oversi ght arc not imposed on
the project resulting in further depradation of Bamstable [arbor,
Millway Beach, and Sandy Neck, all of which arc located with the
Bamnstable Harbor/Sandy Neck Arvca of Critical Environmenta]
Concern; and (i) the dredging should not proceed until a
comprehensive management plan is developed for the harbor
meluding specilically; (a) the management of sand within the area
to reduce the number of times that the harbor must be dred ged and
ils associated costs to the Town; and (i) contro] of Inappropriate
use of the state boat ramp at the mouth o Maraspin Creck.

45, On November 20, 2007, Revere submitted comments to the Army Corps of
lingincers on their proposed pormit and included a copy of the petition,

46. On March 4, 2008, the Army Corps reopened the pubhc cominent period for two
weeks on its permit for the dredging, of the Chanoel.

47. The reopening was tequired by the Town’s decision “io remove the sand y material
currently conlained in the B3lish Point Sediment Containment Area and disposed of the material

as beach nourishment on nearby Millway Beach . . . and [to] then use the Blish Point Scdiment

Centainment Arca to dispose of silty sediments [rom the dredging of the Barnstable Inner [arbor
cntrance channel.”
48, This revision was necessilated by the DEP-SHROQ Order which prohibiled

placement ol dredge spoils [rom the inner third of the channel on Millway Bcach.

49, The Army Corps has not issued a permit ag of June 20, 2008, and, therefore, the

proposed dredging is still not fully permiticd.

9
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THE RORBING ARTICLIS

50, Atall relevant times hereto, Robbins authored and maintained a column known as

the “Robbins Report” on the Cape Cod Toduay website, www.capceodtoday.com.

51, Upen information and belicl, at all relevant times hereto Dog, a yet umndentificd
and unknown person, cstablished and maintained a wsername on the Cape Cod Today website

under the pseudonym “poggin®, and at various times has published written comments in Tesponse
to defendant Robbins® columns.

52, On or about March 11, 2008, Robbjns published the Cape Cod “I'oday Website an
article enlitled “Bumstable Farbor: Filling in and lalling in.” (the “Article™).

33 The general subject matler of the Arlicle concerns two 1ssues, namely, the collapse

of 2 portion of the far southern wall of the bulkhoad of Barnstable Inner [larbor, and an

administrative appeal of the DEM-SERQO Order by Dugus and others reprosented by Revere,

A, In the Arlicle, Robbins refers to the phaintiffs ns the “infamons sh*L stirring Joo
Dugas of Barnstable”, and “Paul *the drodye isn 't coming " Revere 1117

35, In the Article, Robbing states that | dgas and others represented by Rcvere,

mtiated “Titigation™; and that this “litization™ is the reason that the channel dredging projoct has

stalled.

50. Inthe Article, defondant Robbins asserts in his opinion that the actions of Dugas
and others represented by Revere with regard to the “litigation™ were malicious and not brought
1n good faith.

57. In the Article, Robbins asserts that Dugas is responsible for the chanuel

conneeting Barnstable Inner Harbor to the main changel of Barnstable Harbor not betng dredged.

10
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58. In the Article, Robbins informs rcaders that they should blamc Dugas and others
represented by Paul Revere, 111, if they run aground in the channel duri ng the ensuing summer.,

59. The facts, published in writi ng by Robbing in the Article arc [alse.

00. I particular, the proposed dredging has not occurred because, for among other
reasons, the Town has never appropriated funds to dredge the charmel, and all of the nceessary
permils were not issued by this time, including the Army Corps of Engincors permit which has
yet to be issucd, and the Chapter 91 pertut which was issued on June 18, 2008, approximately
three months following the Robins Article.

Ol The htigation was nejther malicious nor brought in bad faith, but eather, among
other things, Dugas and others represented by Revere, (1) oflered on to mect with the Town in
May, 2007, Lo resolve the issues raised by their appeal and 1o include property owners within the
mner harbor in any discussion, but the Town rof used such meeting; (i) sought (o ensure that
damage cavsed Lo nearby beaches from past dredging was repaited during the dredging; and (iii)
sought to ensure that the dredping was performed properly to prevent the migration into the inner
harbor of sand placed on the heach dunng dredging,

62. Dugas and others represented by Paul Revere, 11T cannot be responsible for the

collapse of the bulkhead as it js approximately one third of g mile north of the southern limit ol

the proposed dredging projeet.  The Town watcrwiys committee has been discussing the

potential collapse of the bulkhead since at least March, 2007

63, Robbins knew, or reasonably should have known, of the [alsity of his wrilten

slatements.

11
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64, On or about March 12, 2008, Do, using the "noggin” pseudonym, published in

wriling a comment to Robbins’ article (the “Comment™), statin g that in the Town of Bamstable,

“if" you don't genuflect and pay oft Joe Dugns, you may as well forgel whatever you want 1o do.™

05. The Comment further states that “There are plenty of shysters like Rovere to

climb aboard...”, suggesting that Revere, an established Massachuscits attorney, is on active

participant in alleged illegal achvity.

06, The facts published in writin g by Doc in the Comment are false,

67.  John Doc knew, or reasonably should have known, of the falsity of his written
statements.
COUNT 1
DEFAMATION AGAINST ROBRBINS AND DOFE
68 Plainliffs incorporale the allegations set forth in Paragraphs 1-67 of this

Complaint as if [ully scl forth herein.
09, The statements are false and were published in writing,

70, The written publication of untruc statements by cach of the defendants regarding

plaintiffs constitutes libel per se.

71. The stalements tend to harm the reputations of the plamtitls as to lower theru in

the estimation of the conmmumly and to deter persons from associating with or dealing with them,

72, Delendants Robbins and Do knew their stateraents were fulse, or acled in

reckless disregard as to whether they were fulse.
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73, As a result of the defendanis”  publication of untrye statements  regarding
plaintiffs® conduct, the plaintiffs have suffercd damage to their reputations, businesscs, and
cmployment, and systained emotional distress.

WIIEREFORE, the plaintifls, Joseph ¥, Dugas and Paul Reverc 1L, respectiully request
that the Court enter Judgment in their favor for compensatory damages in an amount lo be

determined at irial,

Dated: July 2, 2008
FLAINTIFIES DEMAND A TRIAT, BY JURY.

The Pluintifts,

Joseph 1. Dugas

Paul Revere 11

By and Through Their Attorneys

Yy

RATCLIMT BURKE TTARTIN & BLIAg TP
J. Richard Rateli ffe, BBO # 412510
Richard J. Zabho, BBO HO580601]

1600 linancial Plaza

Providcnce, RT 02003

(401) 331-3400 [MAIN|

(401) 331-3440 | FAX]
crateliffe@nrbhelaw.com
rzabbo@rbhelaw.com



