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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thurgood Marshall U.S. Courthouse 40 Foley Square, New York, NY 10007 Telephone: 212-857-8500
MOTION INFORMATION STATEMENT

Docket Number(s): 11-3390-cv Caption [use short title]

Motion for: Expedited Review Puerto 80 Projects, S.L.U. v. United States of America

Set forth below precise, complete statement of relief sought:

Petitioner-Appellant Puerto 80 Projects, S.L.U.

respectfully submits this emergency motion to expedite

its appeal of the District Court’s Order denying Puerto
80’s petition filed pursuant to 18 U.S.C. § 983(f).

MOVING PARTY: Puerto 80 Projects, S.L.U. OPPOSING PARTY: United States of America, et al.

|:| Plaintiff |:| Defendant

Appellant/Petitioner [J Appeliee/Respondent
MOVING ATTORNEY: MarkA. Lemley OPPOSING ATTORNEY: Christopher Douglas Frey

[name of attorney, with firm, address, phone number and e-mail]

Durie Tangri LLP U.S. Attorney’s Office, Southern District of New York
217 Leidesdorff Street, San Francisco, CA 94111 One St. Andrew’s Plaza, New York, New York 10007
415-362-6666 (212) 637-2000 x2270
mlemley(@durietangri.com christopher.frey(@usdoj.gov

Court-Judge/Agency appealed from: U.S.D.C. Southern District of New York, Judge Paul A. Crotty, USDJ

Please check appropriate boxes: FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND
INJUNCTIONS PENDING APPEAL:
Has movant notified opposing counsel (required by Local Rule 27.1): Has request for relief been made below? [ Yes No
] Yes || No (explain): Has this relief been previously sought in this Court? [ ves No

Requested return date and explanation of emergency:

Opposing counsel’s position on motion:
Unopposed [_JOpposed []Don’t Know See attached motion.

Does opposing counsel intend to file a response:

D Yes No DDon’t Know

Is oral argument on motion requested? [ves No (requests for oral argument will not necessarily be granted)
Has argument date of appeal been set? [ Yes No Ifyes, enter date:
Signature of Moving Attorney:
/sl Mark A. Lemley Date: 08/26/2011 Has service been effected? Yes [] No [Attach proof of service]
ORDER

IT IS HEREBY ORDERED THAT the motion is GRANTED DENIED.

FOR THE COURT:
CATHERINE O’HAGAN WOLFE, Clerk of Court

Date: By:

Form T-1080
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UNITED STATES DISTRICT COURT
FOR THE SECOND CIRCUIT

PUERTO 80 PROJECTS, S.L.U.,

Petitioner-
Appellant,

V. Docket No. 11-3390-cv

United States of America and
Department of Homeland Security,
Immigration and Customs Enforcement,

Respondents.

APPELLANT’S UNOPPOSED EMERGENCY
MOTION FOR EXPEDITED REVIEW

Petitioner-Appellant Puerto 80 Projects, S.L.U. (“Puerto 80 or “Appellant™)
respectfully submits this emergency motion to expedite its appeal of the District
Court’s Order denying Puerto 80’s petition filed pursuant to 18 U.S.C. § 983(f)
(the “Order”).

Appellant has satisfied the procedural requirements set forth in Local Rule
27.1(d). At the earliest possible opportunity, on August 25, 2011, Appellant
advised the Clerk of this Court and opposing counsel of its intent to file the instant
emergency motion to expedite its appeal. The government has consented to

expediting this appeal and to the following briefing schedule:

' A copy of the August 4, 2011 Order is attached to the Affidavit of Mark Lemley,
sworn to August 25, 2011 (“Lemley Affidavit™), as Exhibit A.
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Appellee’s opposition brief to be filed sixty (60) days from the filing date of
Appellant’s opening papers;

Appellant’s reply brief to be filed twenty-one (21) days from the filing date
of Appellee’s opposition brief.

Appellant requests that oral argument be held on the appeal within forty-
five (45) days once briefing is completed.

In this motion, Appellant makes the required showing as to the nature of the
emergency and the harm that Appellant will suffer if the motion to expedite is not
granted. Specifically, as set forth in more detail below, the government’s seizure
of Appellant’s domain names is an unlawful prior restraint on speech which causes
irreparable harm to Appellants’ users and readers’ First Amendment rights and the
public interest. The damage increases each day that passes while the seizure of the
domain names remains in effect. And delay in resolution of this appeal could
render it moot, denying Appellant any relief on a meritorious claim. Consequently,
expedited review of the Order denying Appellant relief is necessary to minimize
the extent of such harm.

BACKGROUND

Appellant Puerto 80 is a Sole Shareholder Limited Liability Company
incorporated under the laws of Spain with its principal place of business in

Arteixo, Spain. Puerto 80 owns the rojadirecta.org and rojadirecta.com domain
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names (the “subject domain names”),” which are registered with GoDaddy.com,
Inc., in Scottsdale, Arizona. Puerto 80 operates the “Rojadirecta” website under
the subject domain names. See Declaration of Igor Seoane Mifian in Support of
Petition for Release of Seized Property (“Seoane Decl.”) 112-3.> The Rojadirecta
site is essentially an online discussion group that hosts “forums” in which users can
post messages concerning sports, politics, and other topics. It also provides a
forum in which users can discuss and post information about highlights from
various sporting events, and indexes links to streams of sporting events that can
already be found on the Internet. It does not host copyrighted videos or streams of
sporting events. Id. 114, 6. Following a multi-year legal battle, two Spanish courts
specifically held that the website was operating legally and did not infringe
copyrights. Id. 7.

The Rojadirecta site has been listed among the 100 most popular sites in
Spain in terms of traffic. Id. §8. Prior to the seizure, the site had approximately
865,000 registered users from around the world, including the United States, many
of whom use their accounts to engage in discussions of sports, politics, and a

variety of other subjects on Rojadirecta discussion boards. Id. §12.

A domain name is a unique string of characters or numbers that typically is used
to designate and permit access to an Internet website.” Mattel, Inc.v. Barbie-
Club.com, 310 F.3d 293, 295 (2d Cir. 2002).

* The Declaration of Igor Seoane Mifian, which was submitted to the District
Court, is attached to the Lemley Affidavit as Exhibit B.
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On January 31, 2011, Immigration and Customs Enforcement of the U.S.
Department of Homeland Security (“ICE”) seized the subject domain names which
pointed to the “Rojadirecta” website. The domain names were seized pursuant to
warrants issued in the District Court for the Southern District of New York, and
were based on an ICE agent’s assertion that probable cause existed to believe that
the domain names were being used to commit criminal violations of copyright law.
The government did not at that time file either a civil forfeiture complaint or a
criminal complaint alleging the violation of any law.

Counsel for Puerto 80 repeatedly tried to discuss the seizure with ICE agents
and the Department of Justice, but was unable to engage with the government until
it notified the U.S. Attorney’s Office of its intent to seek a temporary restraining
order and file a petition for immediate return of the seized domain names.* It was
not until then that Puerto 80 was able to have a substantive conversation with the
appropriate officials. Hoping to avoid burdening the court, Puerto 80 held off
filing the petition now being appealed, pending the outcome of those negotiations.

On May 26, 2011, the government informed counsel for Puerto 80 that the only

* Puerto 80’s experience appears typical of other website operators whose domain
names have been seized by the government, see Mike Masnick, Why We Haven’t
Seen Any Lawsuits Filed Against The Government Over Domain Selzures: Justice
Department, TECHDIRT, May 24, 2011, available at
http://www.techdirt.com/articles/20110521/15125114374/why-we-havent-seen-
atn)lll-_lawsmts-lflIed-aga|nst-government-over-domaln-selzures-Justlce-department-
stalling.shtml.
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acceptable “compromise” would entail Puerto 80 prohibiting its users from linking
to any U.S. content anywhere on its sites. Because this “solution” would prohibit
Puerto 80 from engaging in lawful acts not prohibited by copyright law, Puerto 80
chose instead to challenge the seizure in court.

On June 13, 2011, Puerto 80 filed a petition in the District Court pursuant to
18 U.S.C. § 983(f) seeking the immediate return of the seized domain names.
Among the grounds for its petition were that the Rojadirecta site is not violating
copyright law, let alone criminal copyright law, and that Puerto 80 will continue to
suffer substantial hardship—a reduction in traffic to the Rojadirecta site and
inability of many of its users to access their accounts, and a deprivation of First
Amendment rights—if the domain names are not immediately returned to Puerto
80. Only after Puerto 80 filed its petition did the government finally bring a civil
forfeiture claim directed at the domain names.

After briefing (including an amicus brief filed by the Electronic Frontier
Foundation as to the First Amendment issues) and oral argument, the Court denied
Puerto 80’s petition on the sole ground that Puerto 80 was unable to make a
sufficient showing of substantial hardship. Notably, the Court did not conclude
that the domain names were being used to violate any law.

In denying Puerto 80’s petition, the District Court rejected Puerto 80’s First

Amendment concerns on the following grounds:
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Puerto 80’s First Amendment argument fails at this juncture as well.
Puerto 80 alleges that, in seizing the domain names, the Government
has suppressed the content in the “forums” on its websites, which may
be accessed by clicking a link in the upper left of the home page. (PI.
Mem. 10.) The main purpose of the Rojadirecta websites, however, is
to catalog links to the copyrighted athletic events - any argument to
the contrary is clearly disingenuous. Although some discussion may
take place in the forums, the fact that visitors must now go to other
websites to partake in the same discussions is clearly not the kind of
substantial hardship that Congress intended to ameliorate in enacting
8 983. See 145 Cong. Rec. H4854-02 (daily ed. June 24, 1999)
(statement of Rep. Hyde) (“Individuals lives and livelihoods should
not be in peril during the course of a legal challenge to a seizure.”).
Puerto 80 may certainly argue this First Amendment issue in its
upcoming motion to dismiss, but the First Amendment considerations
discussed here certainly do not establish the kind of substantial
hardship required to prevail on this petition.

Lemley Affidavit, Ex. A, August 4, 2011 Order at 4.

APPELLANT’S NEED FOR EXPEDITED REVIEW

Puerto 80’s appeal should be expedited because the government’s seizure of
the subject domain names violates the Constitutional rights to Puerto 80’s users
and readers. 28 U.S.C. § 1657(a) provides that the fact that a Constitutional right
Is at stake shall constitute “good cause” to expedite an appeal if the factual context
shows that the claim has merit. That is true here.

The basis of Puerto 80’s brief on appeal will be that government’s seizure of
the subject domain names constitutes an unlawful prior restraint on speech and
suppresses Puerto 80°s users’ and readers’ protected First Amendment activities.

See Fort Wayne Books, Inc. v. Indiana, 489 U.S. 46, 63 (1989) (“[W]hile the
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general rule under the Fourth Amendment is that any and all contraband,
instrumentalities, and evidence of crimes may be seized on probable cause . . . ., it
Is otherwise when materials presumptively protected by the First Amendment are
involved.”). See also Maryland v. Macon, 472 U.S. 463, 468 (1985) (“The First
Amendment imposes special constraints on searches for and seizures of
presumptively protected material, and requires that the Fourth Amendment be
applied with ‘scrupulous exactitude’ in such circumstances.”) (internal citation
omitted); Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 326 n.5 (1979) (noting that
the First Amendment imposes special constraints on searches for, and seizures of,
presumptively protected materials).

Registered users of Rojadirecta cannot access their accounts or participate in
forum discussions as a result of the seizure. Nor can they post or follow links to
other web sites. This speech restriction extends not just to registered users of
Rojadirecta, but also to anyone wishing to visit the website. See, e.g., Va. State Bd.
of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 756 (1976)
(“[T]he protection afforded is to the communication, to its source and to its
recipients both.”); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (“Itis
the right of the public to receive suitable access to social, political, esthetic, moral,
and other ideas and experiences . . . . That right may not constitutionally be

abridged . . ..”).
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In Fort Wayne, state and local officials (respondents) filed a civil action
pursuant to Indiana’s RICO laws, alleging that the defendant bookstores had
engaged in a pattern of racketeering activity by repeatedly violating Indiana’s
obscenity laws. 489 U.S. at 50-51. Prior to trial, respondents petitioned for, and
the trial court granted, immediate seizure of the bookstores pursuant to a state law
that permitted courts to issue seizure orders “upon a showing of probable cause to
believe that a violation of [the State’s RICO law] involving the property in
question has occurred.” Id. at 51. On appeal, the Supreme Court held that the
pretrial seizure order was unconstitutional, stating that “mere probable cause to
believe a legal violation has transpired is not adequate to remove books or films
from circulation.” 1d. at 66. As in Fort Wayne, the government here has seized an
entire business and effectively suppressed all of the expressive content hosted on it,
including political discussions, commentary, and criticism by the site’s users—
without it being determined whether the seizure was “actually warranted” under
the relevant statutes. 1d. at 67.

The prior restraint on Puerto 80 users’ and readers’ First Amendment rights
constitutes irreparable harm of the highest order. The Supreme Court has held that
“[t]he loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373

(1976); see also Bery v. City of New York, 97 F.3d 689, 693 (2d Cir. 1996)
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(*“Violations of First Amendment rights are commonly considered irreparable
injuries for the purposes of a preliminary injunction.”). In CBS, Inc. v. Davis, the
Supreme Court stayed the lower court injunction that prohibited CBS from
broadcasting video footage documenting unsanitary practices in the meat industry,
finding that such prior restraint caused “irreparable harm to the news media that is
intolerable under the First Amendment.” 510 U.S. 1315, 1315-16, 1318 (1994)
(emphasis added). The deprivation of Constitutional rights is, therefore, ipso facto
irreparable injury and subject to expedited review.

In the instant case, the government effectively shut down an entire website,
suppressing all of the speech hosted on it, based on an assertion that there was
probable cause to believe that some of the material linked to by the website (though
not found on the website itself) might be infringing. Puerto 80 was not provided
any advance notice, nor was it provided the opportunity to contest the seizure
before (or, for that matter, shortly after) the government shut down the site. Nor
were the site’s users afforded any notice or opportunity to contest the seizure. That
procedural failing itself indicates that the government’s action was an unlawful
prior restraint. “[T]he lack of notice or opportunity to be heard normally renders a
prior restraint invalid.” United States v. Quattrone, 402 F.3d 304, 312 (2d Cir.
2005) (citing Carroll v. President & Comm'rs of Princess Anne, 393 U.S. 175, 180

(1968)).
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The special vice of a prior restraint is that it stifles speech in advance of any
finding as to whether or not that speech is legal. In this case, expedited review is
necessary because without it the appeal may well be overtaken by events. Puerto
80 is vigorously contesting the seizure of its domain names on the merits, and is
confident that it will eventually prevail. But for this Court to wait so long in
deciding this appeal that the underlying merits are already determined would defeat
the purpose of the rule against prior restraints. The restraint pre-trial is itself the
evil against which the First Amendment guards; the only way to prevent that evil
in this case is to order the return of the Rojadirecta domain names pending the

ultimate resolution of the forfeiture proceeding.’

> Because the gé)vernment seized the domain name without any sort of notice or
ogpqrtunlty to be heard by Puerto 80, the normal process by which Puerto 80 could
obtain immediate relief—a stay of the court order authorizing the seizure—is not
available. Simply put, there was never any court order authorizing this seizure; the
government simply seized the web sites without normal judicial process.

10



Case: 11-3390 Document: 16 Page: 12 08/26/2011 376655 54

CONCLUSION

For the reasons set forth above, it is respectfully requested that Appellant’s

emergency motion for expedited review be granted.

Respectfully submitted,
DURIE TANGRI LLP

Dated: Auaust 26. 2011 Bv: /s/MarkA.lemlev
Mark A. Lemley

Mark A. Lemley o
Ragesh K. Tangri (Admission

penaing : .
Johanna Calabria (Admission
pending) -
Genevieve P. Rosloff (Admission
ending)
17 Leidesdorff Street
San Francisco, CA 94111
Tel. (415) 362-6666

Attorneys for Petitioner-
Appellant
PUERTO 80 PROJECTS. S.L.U.

11
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UNITED STATES DISTRICT COURT
FOR THE SECOND CIRCUIT

PUERTO 80 PROJECTS, S.L.U.,

Petitioner-
Appellant,

V. Docket No. 11-3390-cv

United States of America and
Department of Homeland Security,
Immigration and Customs Enforcement,

Respondents.

AFFIDAVIT OF MARK A. LEMLEY
IN SUPPORT OF APPELLANT’S UNOPPOSED
EMERGENCY MOTION FOR EXPEDITED REVIEW

I, Mark A. Lemley, declare as follows:

1. | am a partner with the law firm of Durie Tangri LLP, counsel for
Plaintiff-Appellant Puerto 80 Projects, S.L.U.

2. Attached as Exhibit A is a true and accurate copy of the August 4,
2011 District Court’s Order denying Puerto 80’s petition filed pursuant to 18
U.S.C. 8§ 983(f), filed as ECF No. 23 in the lower court docket.

I

I

I

I
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3. Attached as Exhibit B is a true and accurate copy of the Declaration
of Igor Seoane Mifian in Support of Petition for Release of Seized Property, which

was filed with the District Court on June 13, 2011 as ECF No. 2.

SIGNED UNDER PENALTY OF PERJURY THIS 26TH DAY OF AUGUST,

2011.

/sl Mark A. Lemlev

Mark A. Lemle%

DURIE TANGRI LLP
217 Leidesdorff Street
San Francisco, CA 94111
Tel. (415) 362-6666

Attorneys for Petitioner-
Appellant
PUERTO 80 PROJECTS. S.L.U.
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EXHIBIT A
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USDC SDNY

DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:

PUERTO 80 PROJECTS, S.L.U.,

DATE FILED: August 4, 2011

Petitioner,
- against - : 11 Civ. 3983 (PAC)
UNITED STATES OF AMERICA AND, : This Order also pertains to:
DEPARTMENT OF HOMELAND SECURITY, : 11 Civ. 4139 (PAC)
IMMIGRATION AND CUSTOMS :
ENFORCEMENT, :
: ORDER

Respondents. :

__________________________________________________________________ X

HONORABLE PAUL A. CROTTY, United States District Judge:

On or about February 1, 2011, Immigration and Customs Enforcement (“ICE”) agents
enforced a warrant signed by Magistrate Judge Frank Maas authorizing the seizure of two
domain names: Rojadirecta.com and Rojadirecta.org (the “domain names”). In signing the
warrant, Magistrate Judge Maas found probable cause to believe that the domain names were
subject to forfeiture because they had been used to commit criminal violations of copyright law.
On June 13, 2011, Plaintiff Puerto 80 Projects, S.L.U. (“Puerto 80”) filed the instant petition for
the release of the domain names pursuant to 18 U.S.C. § 983(f). On June 17, 2011, the
Government filed its Verified Complaint. On August 2, 2011, the Court conducted a conference
and heard oral argument on the instant petition. The Court also set a briefing schedule for Puerto
80’s motion to dismiss the Verified Complaint.

For the following reasons, Puerto 80’s petition for release of the domain names under §

983 is DENIED.
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LEGAL STANDARD

Under 18 U.S.C. § 983(f)(1), an individual whose property has been seized is entitled to
“immediate release” of the seized property where:

(A) the claimant has a possessory interest in the property;

(B) the claimant has sufficient ties to the community to provide assurance that the

property will be available at the time of trial;

(C) the continued possession by the Government pending the final disposition of
forfeiture proceedings will cause substantial hardship to the claimant, such as
preventing the functioning of the business, preventing an individual from working, or
leaving an individual homeless;

(D) the claimant’s likely hardship from the continued possession by the Government of
the seized property outweighs the risk that the property will be destroyed, damaged,
lost, concealed, or transferred if it is returned to the claimant during the pendency of
the proceeding; and

(E) none of the conditions set forth in paragraph (8) applies.

Under 8§ 983(f)(8):

This subsection shall not apply if the seized property —

(A) is contraband, currency or other monetary instrument, or electronic funds unless such
currency or other monetary instrument or electronic funds constitutes the assets of a
legitimate business which has been seized;

(B) is to be used as evidence of a violation of the law;

(C) by reason of design or other characteristic, is particularly suited for use in illegal
activities; or

(D) is likely to be used to commit additional criminal acts if returned to the claimant.

DISCUSSION

Rojadirecta.com and Rojadirecta.org were websites that collected and organized links to

third-party websites which directed visitors to live athletic events and other pay-per-view
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presentations which were subject to copyright law. (Gov’t Mem. 4.) The websites displayed three
categories of links including “Today on Internet TV,” “Download last full matches,” and “Last
video highlights.” (I1d.) The website also contained several other links, including one labeled
“Forums.” (Id.)

The Government argues that the domain names should not be released because (i) Puerto
80 has failed to demonstrate a substantial hardship under 8983(f)(1)(C); and (ii) because, under §
983()(8)(D), the domain names would afford Puerto 80 the ability to commit additional criminal
acts. The Government does not discuss the other elements of § 983(f)(1), and so the Court

assumes that the Government agrees that Puerto 80 meets these criteria.

I. Substantial Hardship Under § 938(f)(1)(C)

Puerto 80 argues that if the Government does not immediately release the domain names,
Puerto 80 will be caused substantial hardship, “including but not limited to, depriving it of lawful
business in the United States and throughout a substantial part of the world.” (Pl. Mem. 9.) In
addition, “continued seizure of the domain names infringes on Puerto 80’s users’ and readers’
First Amendment rights, thus imposing further hardship.” (1d.) In support of their substantial
hardship assertion, Puerto 80 notes that Rojadirecta has experienced a 32% reduction in traffic
since the seizure and that continued seizure will cause further erosion of goodwill and reduction
in visitors. (Id.)

As the Government points out (and as Puerto 80 admits), however, Puerto 80 has, since
the seizure, transferred its website to alternative domains which are beyond the jurisdiction of the
Government, including www.rojadirecta.me, www.rojadirecta.es, and www.rojadirecta.in.
(Gov’t Mem. 11, PI. Mem. 10 n.5.) The United States Government cannot seize these foreign

domain names, but United States residents can access them without restriction. Rojadirecta
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argues that, because “there is no way to communicate the availability of these alternative sites on
the .org or .com domains . . . the vast majority of users will simply stop visiting the sites
altogether.” (Pl. Mem. 10 n.5.) This argument is unfounded — Rojadirecta has a large internet
presence and can simply distribute information about the seizure and its new domain names to its
customers. In addition, Puerto 80 does not explain how it generates profit or argue that it is
losing a significant amount of revenue as a result of the seizure. Specifically, Puerto 80 states
that it does not generate revenue from the content to which it links, and it does not claim to
generate revenue from advertising displayed while such content is playing. (Seoane Decl. { 5,
10.) Accordingly, the claimed reduction in visitor traffic does not establish a substantial hardship
for the purposes of 8 983(f)(1)(C).

Puerto 80’s First Amendment argument fails at this juncture as well. Puerto 80 alleges
that, in seizing the domain names, the Government has suppressed the content in the “forums” on
its websites, which may be accessed by clicking a link in the upper left of the home page. (PI.
Mem. 10.) The main purpose of the Rojadirecta websites, however, is to catalog links to the
copyrighted athletic events — any argument to the contrary is clearly disingenuous. Although
some discussion may take place in the forums, the fact that visitors must now go to other
websites to partake in the same discussions is clearly not the kind of substantial hardship that
Congress intended to ameliorate in enacting § 983. See 145 Cong. Rec. H4854-02 (daily ed. June
24, 1999) (statement of Rep. Hyde) (“Individuals lives and livelihoods should not be in peril
during the course of a legal challenge to a seizure.”). Puerto 80 may certainly argue this First
Amendment issue in its upcoming motion to dismiss, but the First Amendment considerations
discussed here certainly do not establish the kind of substantial hardship required to prevail on

this petition.
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Accordingly, it is clear that Puerto 80 does not satisfy the substantial hardship
requirement of § 983(f)(1)(C). Indeed, the seizure certainly does not “prevent[] the functioning
of the business, prevent[] an individual from working, [] leav[e] an individual homeless,” or

create any other similar substantial hardship. 18 U.S.C. §983{f)(1)(C); see United States v.

$6.786 in U.S. Currency, No. 06-cv-1209, 2007 WL 496747, at *2 (N.D. Ga. Feb. 13, 2007). As
Puerto 80 has failed to demonstrate hardship, the balancing test discussed in § 983(f)(1)(D) does

not apply.

II. Additional Criminal Acts Under § 983(1)(8)(D)

A discussion regarding whether Puerto 80 would use the domain names to commit
additional criminal acts if the Court granted Puerto 80’s petition would necessitate the Court’s
consideration of whether Puerto 80 has committed criminal acts in the first instance. Given the
Court’s resolution of the substantial hardship issue above, the Court will defer consideration of
this question until it considers Puerto 80’s motion to dismiss, which is scheduled to be fully
briefed on September 2, 2011. Puerto 80 will have another chance to test the validity of the

seizure at that time.

CONCLUSION
For the foregoing reasons, Puerto 80’s petition is DENIED. The Clerk of Court is

directed to close and enter judgment in case number 11 Civ. 3983.

Dated: New York, New York
August 4, 2011

SO ORPE
/

PAUL A. CROTTY
United States District Judge
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EXHIBIT B
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